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IN THE 


WLnittb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 7582. 


Colorado Radio Corporation, Appellant , 

v. 

Federal Communications Commission, Appellee, 
F. W. Meyer, Intervener. 


INTERVENER’S BRIEF IN SUPPORT OF ITS 
MOTION TO DISMISS. 


PRELIMINARY STATEMENT. 

This appeal was taken oil January 29, 1940 from a 
decision of the Federal Communications Commission 
granting intervener’s application for a construction 
permit to erect a new radio broadcast station at Den¬ 
ver, Colorado. Appellant is the licensee of Radio 
Broadcast Station KVOD also located at Denver. In¬ 
tervener filed its Motion to Dismiss appeal on Decern- 


ber 2, 1940. This brief in support of said Motion to 
Dismiss is filed pursuant to this Court’s order of De¬ 
cember 7, 1940. 

STATEMENT OF FACTS. 

Appellee in its brief (pp. 1-5) has fully outlined the 
procedure before the Commission with reference to 
intervener’s application, however, in order to clarify 
the position taken by intervener it should be added 
that when intervener’s application was filed with the 
Commission, KVOD, appellant herein, operated on the 
frequency of 920 kilocycles in Denver, sharing time 
with Station KFEL, and had pending an application to 
operate on 630 kilocycles unlimited time. This ap¬ 
plication of appellant was granted on March 20, 1939, 
and license pursuant to construction permit was 
granted on October 10, 1939. Intervener’s application 
was filed with the Commission on February 17, 1938 
and granted on November 15,1939. 

SUMMARY OF ARGUMENT. 

The appeal should be dismissed because appellant 
did not qualify itself as a party aggrieved or adversely 
affected in the proceeding before the Commission, not 
having properly raised the question of economic inter¬ 
est but, in fact, limited its interest to the question of 
possible denial of its then pending application (should 
the application of F. W. Meyer be granted). When 
the Commission granted appellant’s application, appel¬ 
lant’s standing as a possible party aggrieved or ad¬ 
versely affected disappeared, and consequently it can¬ 
not, at this late date, qualify as a party aggrieved or 
adversely affected before this Court. Also, appellant 
having failed to raise the issue of economic aggrieve- 
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raent in the proceeding before the Commission, it can¬ 
not for the first time raise the point on appeal before 
this Court. 


ARGUMENT. 

1. The appeal should be dismissed because appellant 
has not constituted itself a party aggrieved or ad¬ 
versely affected in its Notice of Appeal and Reasons 
for Appeal within the meaning of Section 402 (b) (2) 
of the Communications Act of 1934, as amended. 1 

An examination of the “Specifications of Error” 
filed by appellant reveals that the only allegation which 
raises, or rather suggests, that appellant is a party ag¬ 
grieved or adversely affected by virtue of the grant of 
intervener’s application is the tenth “Specification of 
Error” which reads as follows: 

“That the Commission’s action in granting the 
application of F. W. Meyer and denying the peti¬ 
tion of KVOD for a rehearing to show the changed 
conditions in the city of Denver, more particularly 
the injurious economic effect the operation of the 
proposed station will have on KVOD, was arbi¬ 
trary, capricious and was a denial to KVOD of 
a fair and impartial hearing.” (See pp. 27-30 of 
Appendix of Appellee’s brief) 


1 Section 402 (b) of the Communications Act of 1934, as amended, 
reads as follows: “An appeal may be taken, in the manner herein¬ 
after provided, from decisions of the Commission to the Court of Ap¬ 
peals of the District of Columbia in any of the following cases: (1) By 
any applicant for a construction permit for a radio station, or for a 
radio station license, or for renewal of an existing radio station license, 
or for modification of an existing radio station license, whose applica¬ 
tion is refused by the Commission. (2) By any other person aggrieved 
or whose interests are adversely affected by any decision of the Com¬ 
mission granting or refusing any such application. (3) By any radio 
operator whose license has been suspended by the Commission. * * 
(USCA Tit. 47 §402) 


(The remaining “Specifications of Error” deal en¬ 
tirely with errors alleged to have been committed by 
the Commission in its consideration, or failure of con¬ 
sideration, of certain matters arising during the pro¬ 
ceeding before the Commission, which can only be 
raised by a party aggrieved or adversely affected.) 

When appellant asked leave to intervene in the pro¬ 
ceedings before the Commission, however, it confined 
its interest in intervener’s application as follows: 

“In support of this request, your petitioner sets 
out the following facts: 

“Colorado Radio Corporation, the licensee of 
Station KVOD at Denver, Colorado, has an appli¬ 
cation pending before the Commission for author¬ 
ity to change its frequency to 630 kc with 1 KW of 
power and unlimited hours of operation. 

“Your petitioner submits that there is a need 
for additional radio service in the city of Denver 
but does not believe that such need warrants the 
licensing of an additional station in that vicinity. 

“That for the reasons above set out your peti¬ 
tioner has a substantial interest in the subject mat¬ 
ter of the hearing.” (See p. 2 of Appendix of Ap¬ 
pellee’s brief) 

It will be noted that appellant did not raise or even 
suggest the question of economic injury. The language 
used in the third paragraph of appellant’s Petition 
to Intervene before the Commission shows that appel¬ 
lant was concerned with the need for radio service in 
the City of Denver. There is no connection between 
need for radio service generally in the City of Denver 
and an allegation of injury to appellant in the event 
intervener’s application were granted. Appellant in 
effect now admits that it has misled the Commission in 
its position before the Commission, as its interest was 
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then based upon need for service in Denver, and now it 
claims economic injury as a result of the Commission 
granting intervener’s application. Appellant certainly 
could have anticipated that the Commission might con¬ 
ceivably grant both applications, however, it failed to 
protect itself in its pleadings. At this late date it 
undertakes to obstruct administrative procedure by 
changing its position entirely from that originally 
taken. 

Also, in its Motion for Rehearing before the Com¬ 
mission, appellant made no effort to raise the question 
of economic injury but, in fact, relied on its Petition to 
Intervene before the Commission in the following lan¬ 
guage : 

“That the Colorado Radio Corporation is the 
licensee of Radio Station KVOD, located in the 
city of Denver, Colorado, and has heretofore 
shown its interest concerning the above-entitled 
application and has heretofore been granted au¬ 
thority to intervene in the proceedings . Petitioner 
participated in the hearing held May 24, 1938, and 
presented evidence at that time, said evidence be¬ 
ing applicable to conditions as they existed at that 
time.” (Emphasis supplied) (See pp. 22-27 of 
Appendix of Appellee’s brief) 

Appellant’s only concern was the possible effect the 
granting of intervener’s application might have on ap¬ 
pellant’s then pending application, as related to the 
question of need. The application of appellant, having 
been granted prior to taking an appeal to this Court 
(See In re Colorado Radio Corporation {KVOD), Den¬ 
ver, Colorado, _F. C. C.. decided March 20, 

1939), its reason for intervention no longer exists and 
cannot now be converted into a plea of economic injury. 

This Court in The Yankee Network, Inc. v. Federal 
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Communications Commission, 107 F.(2d) 212, has 
stated the purpose of intervention in a proceeding be¬ 
fore the Commission as follows: 

“The importance of intervention is that it ad¬ 
vises the Commission of the rights or interests 
‘which are asserted, and provides opportunity for 
rights and interests, and consistent with the public 
interest, convenience and necessity as well.’ , (Em¬ 
phasis supplied) 

More emphatically this Court has held that it is in¬ 
cumbent upon a party intervening in a proceeding be¬ 
fore the Commission to bring to the attention of the 
Commission the interest of such party in order to re¬ 
ceive proper consideration before the Commission. 
In Red River Broadcasting Company, Inc. v. Federal 
Communications Commission, 98 F.(2d) 282, this Court 
said: 


“The right to administrative relief is a privilege 
afforded by law to persons who consider them¬ 
selves interested or aggrieved. Unless the inter¬ 
ests of such a person are brought to the attention 
of the Commission through established procedural 
channels, it will be impossible for it to give them 
proper consideration. The Act and the rules of 
the Commission have made adequate provision 
therefor. The burden, therefore, is and properly 
should be, upon an interested person to act affirma¬ 
tively to protect himself. It is more reasonable to 
assume in this case a legislative intent that an in¬ 
terested person should be alert to protect his own 
interests than to assume that Congress intended 
the Commission to consider on its own motion the 
possible effect of its action in each case, upon 
every person who might possibly be affected 
thereby. Such a person should not be entitled to 
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sit back and wait until all interested persons who 
do so act have been heard, and then complain that 
he has not been properly treated. To permit such 
a person to stand aside and speculate on the out¬ 
come; if adversely affected, come into this court 
for relief; and then permit the whole matter to be 
reopened in his behalf, would create an impossible, 
situation. In a closely settled area with a number 
of existing stations such a procedure would permit 
successive appeals by many persons and as a re¬ 
sult a complete blocking of administrative action. ’ ’ 
(Emphasis supplied) 

It is clear that appellant did not properly tender the 
issue of economic aggrievement before the Commission 
but preferred to content itself with the matter of pos¬ 
sible adverse affect of the grant of intervener’s appli¬ 
cation upon appellant’s then pending application 
which, when granted, eliminated appellant as a possible 
party aggrieved or adversely affected. 

In order to qualify as a party aggrieved or adversely 
affected under Section 402(b) (2) of the Act, it is neces¬ 
sary for appellant to properly allege that its financial 
and economic interests will be affected or that the grant 
of intervener’s application will cause interference. In 
Pulitzer Publishing Company v. Federal Communica¬ 
tions Commission, 94 F.(2d) 249 this Court said: 

“Pulitzer’s other grounds are more general and 
may be summarized as directed to the points (a) 
that the city of St. Louis was already adequately 
supplied with radio broadcasting facilities, (b) that 
the effect of granting Star-Times application will 
be to create interference between it and other sta¬ 
tions elsewhere on the same frequency, and (c) that 
the Commission should in any case have combined 
all the applications, including Pulitzer’s, in a joint 
hearing and as a part of a single problem. As to 
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these contentions it may properly he observed that 
they all relate to matters as to which the public is 
concerned. It is not claimed,—for instance,—that 
the establishment of the new station will affect 
Pulitzer 7 s financial and economic interests or re¬ 
sult in interference between its station and cmy 
other station. In view of this it would be enough 
to say that Pulitzer is not ‘adversely affected’ as 
the result of anything done by the Commission 
under (a) and (b) above and hence is not in posi¬ 
tion to appeal from the Commission’s rulings in 
these respects.” (Emphasis supplied) 

It is submitted that appellant has never held itself 
out to the Commission as a party aggrieved or ad¬ 
versely affected, as defined by this Court, and therefore 
cannot qualify as a party aggrieved or adversely af¬ 
fected before this Court. 

What has been said is based on the charitable as¬ 
sumption that appellant, in its tenth ‘‘Specification of 
Error” directly raised the question of economic ag- 
grievement. A careful reading of this ‘‘Specification 
of Error,” however, discloses that appellant contends, 
in effect, that, if given an opportunity, it will show at a 
rehearing that due to the changed conditions in Denver, 
(resulting from the grant of appellant’s application 
for full time) the granting of intervener’s application 
will have an ‘‘injurious economic effect” upon appel¬ 
lant’s station KVOD. This “Specification of Error” 
admits that appellant has failed to show that it will 
be adversely affected from an economic standpoint, on 
the present record, but would like an opportunity to 
make a new record which, it contends, will show that 
it w’ill be adversely affected from an economic stand¬ 
point. The question of economic injury, if it exists, 
was just as apparent at the time appellant filed its Peti- 


9 


tion to Intervene and Motion for Rehearing before the 
Commission. Appellant, however, did not take advan¬ 
tage of the opportunity to raise this question before the 
Commission, and it cannot now be heard to complain 
of its failure to protect itself. Particularly is this true 
when the very Motion for Rehearing, which appellant 
alleges should have been granted, did not raise or even 
suggest that appellant would suffer economic injury. 
Under these circumstances appellant cannot claim that 
the Commission’s denial of its Motion for Rehearing 
was a denial “to KVOD of a fair and impartial hear¬ 
ing,” rather it is estopped from raising this issue on 
appeal. 

2. Appellant not having raised the question of eco¬ 
nomic injury before the Commission, cannot for the 
first time raise the issue on appeal before this Court. 

It has been shown that appellant did not raise the 
question of economic injury in its Petition to Intervene 
in the proceedings before the Commission. The ap¬ 
pellant’s Motion for Rehearing was likewise silent. 
The law is well settled that issues not expressly made 
by the pleadings and presented to the trial court will 
not be reviewed. H. W. Paine v. Mainstee Tanning Co., 
279 F. 340; Coopman v. Citizens State Bank of Omak, 
85 F.(2d) 799, denying rehearing and supplementing 
opinion, 83 F. (2d) 815, certiorari denied 57 S. Ct. 431, 
200 U. S. 655; Potts v. City of Utica, 86 F.(2d) 619; 
Parrott Estate Co. v. McLaughlin, 89 F.(2d) 190. 

In no case will this Court decide any point or ques¬ 
tion that was not fairly presented for decision by the 
Court below. (See Rule 5, Par. 3, Rules of the U. S. 
Court of Appeals for the District of Columbia) Ap¬ 
pellant should not be allowed to sit back and wait until 
the Commission has acted upon its own pending appli- 


cation and then when a grant of its application has re¬ 
moved its principal concern regarding intervener’s ap¬ 
plication, permit appellant to revise its theory regard¬ 
ing the possible adverse effect of the grant of inter¬ 
vener’s application. 

CONCLUSION. 

Wherefore, the premises considered it is respect¬ 
fully requested that the appeal should be dismissed. 

Respectfully submitted, 

F. W. Meyer, 


By George 0. Sutton, 
1038 National Press Building, 
Washington, D. C. 

December 10, 1940. 
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INTERVENER’S MOTION TO DISMISS AND 
LEAVE TO INCLUDE AS APPENDIX PARTS 
OF TEE RECORD AND FURTHER REQUEST¬ 
ING LEAVE TO ARGUE MOTION TO DISMISS 
ON DECEMBER 13, 1940. 

Conies now F. W. Meyer, intervener in the above- 
entitled cause, and moves this Honorable Court to dis¬ 
miss this appeal for the reason that appellant does not 
qualify as a party aggrieved or adversely affected un¬ 
der Section 402 (b) of the Communications Act of 1934, 
as amended, and also asks leave to include parts of the 
record as appendix to support said motion and further 
requests that argument on motion to dismiss be held 
on December 13,1940. 

I. EXPLANATORY STATEMENT. 

Subsequent to filing of the above appeal, appellee 
filed a motion to dismiss which was denied by this 
Court on June 29, 1940. Thereafter, appellee filed a 
motion to vacate the order denying its motion to dis¬ 
miss appeal in this Court. On October 14, 1940, this 
Court ordered that final action on appellee’s motion to 
dismiss be postponed until the record had been filed 
and the case heard on its merits. Prior to designation 
of the record, this Court on November 18, 1940, upon 
application made by counsel for appellant and with the 
consent of counsel for appellee, ordered that argument 
be held on the Commission’s motion to dismiss and at 
the same time permitted appellant and appellee to sub¬ 
mit briefs on the motion to dismiss allowing such por¬ 
tions of the record as they desired the Court to read 
to be included as appendix in the briefs. Argument on 
the motion was set for December 13, 1940. The inter¬ 
vener is likewise requesting similar permission. 
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II. STATEMENT OF PROCEDURE OF CASE 
BEFORE THE F. C. C. 

The application of intervener, F. W. Meyer, filed 
with the Commission, requested authority to construct 
a new radio broadcast station on 1310 kilocycles with 
power of 250 watts day and 100 watts night at Denver, 
Colorado. The application was designated for hearing 
and heard by an Examiner, who reported favorably on 
the application. Appellant, who had intervened in the 
proceeding excepted to the Examiner’s Report, and 
briefs were filed by all parties in lieu of oral argument. 
The Commission reversed the Examiner’s recommen¬ 
dation and denied the application, whereupon inter¬ 
vener, F. IV. Meyer, filed a petition for rehearing. In 
acting on said petition, the Commission granted rear¬ 
gument on the application. Following this argument, 
the Commission reversed its previous decision and 
granted the application of intervener, F. W. Meyer. 
Appellant’s petition for rehearing was denied by the 
Commission and appellant brings the case to this Court 
on appeal. 

HI. SUMMARY OF INTERVENER’S ARGUMENT. 

It is the position of intervener that appellant did not 
properly raise the question of economic interest in the 
proceeding before the Commission, and that in fact 
appellant limited its interest to the question of possible 
denial of its then pending application (should the ap¬ 
plication of F. W. Meyer be granted), and that when 
the Commission granted appellant’s application, appel¬ 
lant’s standing as a possible party aggrieved or ad¬ 
versely affected disappeared. Also, appellant not hav¬ 
ing properly raised the issue of economic aggrieve- 
ment in the proceeding before the Commission 
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and thus failing to ask the Commission to rule on the 
question, it cannot for the first time raise the point 
on appeal before this Court. 

IV. ARGUMENT. 

An examination of the ten “Specifications of Error” 
assigned by appellant reveals that the only allegation 
which raises, or rather suggests, any possibility of in¬ 
jury to appellant by virtue of the grant of the F. W. 
Meyer application, is the tenth “Specification of 
Error” which reads as follows: 

“That the Commission’s action in granting the 
application of F. W. Meyer and denying the peti¬ 
tion of KVOD for a rehearing to show the changed 
conditions in the city of Denver, more particularly 
the injurious economic effect the operation of the 
proposed station will have on KVOD, was arbi¬ 
trary, capricious and was a denial to KVOD of a 
fair and impartial hearing.” 

The remaining “Specifications of Error” deal entirely 
with errors alleged to have been committed by the 
Commission in its consideration, or failure of consid¬ 
eration, of certain matters arising during the proceed¬ 
ing before the Commission. 

Section 402 (b) of the Communications Act of 1934, 
as amended reads as follows: 

‘ ‘ An appeal may be taken, in the manner herein¬ 
after provided, from decisions of the Commission 
to the Court of Appeals of the District of Colum¬ 
bia in any of the following cases: (1) By any ap¬ 
plicant for a construction permit for a radio sta¬ 
tion, or for a radio station license, or for renewal 
of an existing radio station license, or for modifi¬ 
cation of an existing radio station license, whose 
application is refused by the Commission. (2) By 
any other person aggrieved or whose interests are 
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adversely affected by any decision of the Commis¬ 
sion granting or refusing any such application. 
(3) By any radio operator whose license has been 
suspended bv the Commission.” (USCA Tit. 47 
§402) 

This is the extent to which appeal may be taken to this 
Court from decisions of the Federal Communications 
Commission. Obviously, appellant does not qualify 
under Par. (3) of Section 402 (b), nor does it qualify 
under Par. (1) of Section 402 (b), as it is complaining 
of the grant of the application of F. W. Meyer and not 
the refusal to grant any application of its own. Con¬ 
sequently the only possible qualification it may have 
must be found under Par. (2) as a party aggrieved or 
whose interests are adversely affected by any decision 
of the Commission. 

When appellant asked leave to intervene in the pro¬ 
ceedings before the Commission, it confined its interest 
in the intervener’s application as follows: 

“In support of this request, your petitioner sets 
out the following facts: 

“Colorado Radio Corporation, the licensee of 
Station KVOD at Denver, Colorado, has an appli¬ 
cation pending before the Commission for author¬ 
ity to change its frequency to 630 kc. with 1 KW 
of power and unlimited hours of operation. 

“Your petitioner submits that there is a need 

for additional radio service in the citv of Denver 

% 

but does not believe that such need warrants the 
licensing of an additional station in that vicinitv. 

“That for the reasons above set out your peti¬ 
tioner has a substantial interest in the subject mat¬ 
ter of the hearing.” (See Appendix A, R. 54) 

The appellant obviously did not raise the question of 
economic injury. Even in its “Motion for Rehearing” 
before the Commission appellant made no effort to con- 


stitute itself a party aggrieved or adversely affected, 
and relied on its petition to intervene in the following 
language: 

“That the Colorado Radio Corporation is the li¬ 
censee of Radio Station KVOD, located in the city 
of Denver, Colorado, and has heretofore shown its 
interest concerning the above-entitled application 
and has heretofore been granted authority to in¬ 
tervene in the proceedings. Petitioner partici¬ 
pated in the hearing held May 24, 1938, and pre¬ 
sented evidence at that time, said evidence being 
applicable to conditions as they existed at that 
time.” (Emphasis supplied) (See Appendix B, 
R. 828) 

Nowhere in the “Motion for Rehearing” did appel¬ 
lant raise the question of economic interest. Appar¬ 
ently its only concern was the possible effect the grant¬ 
ing of intervener’s application might have on appel¬ 
lant’s then pending application. The application of 
the appellant, pending at the time appellant originally 
intervened in the F. W. Meyer proceeding, having been 
granted on March 20,1939, (See In re Colorado Radio 
Corporation {KVOD), Denver, Colorado, Docket No. 
4527) its reason for intervention no longer exists, and 
under these circumstances, cannot now be converted 
into a plea of economic injury. Even, however, if the 
Commission had denied appellant’s then pending ap¬ 
plication, it would still not be a party aggrieved, ac¬ 
cording to the decision of this Court in Pulitzer Pub¬ 
lishing Company v. Federal Communications Commis¬ 
sion, 94 F. (2d) 249, where this Court said: 

“Pulitzer’s main point is that the license to 
Star-Times is invalid because the Commission was 
without authority to act upon its application until 
the Commission had passed upon and granted 


Pulitzer’s application for increased hours of oper¬ 
ation. Its theory in this respect is that the estab¬ 
lished station is entitled to priority of considera¬ 
tion over an application for the establishing of a 
new station. The ground of this contention is the 
claim that a broadcasting licensee is a public util¬ 
ity, and from this ground Pulitzer argues that a 
new utility ought not to be allowed to enter the 
field until an old established utility is given an 
opportunity to extend its service. In other words, 
that a new license should not be granted until it 
is determined whether the utility already in the 
field can meet the full requirements of public con¬ 
venience and necessity. Egyptian Trans. S. Inc. 
v. L. & N. R. R., 321 Ill. 580; The Scioto V. Ry. v. 
Public Utilities Commission of Ohio, 115 Ohio St. 
358. 

‘ * But we have never said that a radio broadcast¬ 
ing station is a public utility in the sense in which 
a railroad is a public utility.” 

This Court in The Yankee Network , Inc. v. Federal 
Communications Commission, 107 F. (2d) 212, stated 
the purpose of intervention in a proceeding before the 
Commission as follows: 

“The importance of intervention is that it ad¬ 
vises the Commission of the rights or interests 
which are asserted, and provides opportunity for 
it to make a determination consistent with those 
rights and interests, and consistent with the public 
interest, convenience and necessity as well.” (Em¬ 
phasis supplied) 

Similarly, this Court held in Red River Broadcasting 
Company, Inc. v. Federal Communications Commis¬ 
sion, 98 F. (2d) 282, as follows: 

“The right to administrative relief is a privi¬ 
lege afforded by law to persons who consider 
themselves interested or aggrieved. Unless the 
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interests of such a person are brought to the at¬ 
tention of the Commission through established 
procedural chcmnels, it will be impossible for it 
to give them proper consideration. The Act and 
the rules of the Commission have made adequate 
provision therefor. The burden, therefore, is and 
properly should be, upon an interested person to 
act affirmatively to protect himself. It is more 
reasonable to assume in this case a legislative in¬ 
tent that an interested person should be alert to 
protect his own interests than to assume that Con¬ 
gress intended the Commission to consider on its 
own motion the possible effect of its action in 
each case, upon every person who might possibly 
be affected thereby. Such a person should not be 
entitled to sit back and wait until all interested 
persons who do so act have been heard, and then 
complain that he has not been properly treated . 
To permit such a person to stand aside and specu¬ 
late on the outcome; if adversely affected, come 
into this court for relief; and then permit the 
whole matter to be reopened in his behalf, would 
create an impossible situation. In a closely settled 
area with a number of existing stations such a 
procedure would permit successive appeals by 
many persons and as a result a complete blocking 
of administrative action.” (Emphasis supplied) 

Again, in Pulitzer Publishing Company v. Federal 

Communications Commission, supra, this Court stated: 

“Pulitzer’s other grounds are more general and 
may be summarized as directed to the points (a) 
that the city of St. Louis was already adequately 
supplied with radio broadcasting facilities, (b) 
that the effect of granting Star-Times application 
will be to create interference between it and other 
stations elsewhere on the same frequency, and (c) 
that the Commission should in any case have com¬ 
bined all the applications, including Pulitzer’s, in 
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a joint hearing and as a part of a single problem. 
As to these contentions it may properly be ob¬ 
served that they all relate to matters as to which 
the public is concerned. It is not claimed,—for 
instance,—that the establishment of the new sta¬ 
tion will affect Pulitzer 7 s financial and economic 
interests or result in interference between its sta¬ 
tion and any other station. In view of this it 
would be enough to say that Pulitzer is not ‘ad¬ 
versely affected’ as the result of anything done by 
the Commission under (a) and (b) above and 
hence is not in position to appeal from the Com¬ 
mission’s rulings in these respects.” (Emphasis 
supplied) 

Sufficient has been said to show that appellant did 
not properly tender the issue of economic aggrieve- 
inent before the Commission, but preferred to content 
itself with the matter of possible adverse effect of the 
grant of intervener’s application on appellant’s then 
pending application which, when granted, eliminated 
appellant as a possible party aggrieved or adversely 
affected. This then disposes of “Specification of Er¬ 
ror” 10. As to the remaining “Specifications of Er¬ 
ror”, 1 to 9, inclusive, in view of the fact that they 
relate to alleged errors made by the Commission which 
can only be challenged by a party aggrieved, or which 
have been disposed of by decisions of this Court here¬ 
tofore noted, appellant has no basis upon which to 
maintain its appeal and it should accordingly be dis¬ 
missed. 

Furthermore the appellant having raised no issue 
before the Commission that would entitle it to qualify 
as a party aggrieved or adversely affected, it cannot 
therefore raise the question of economic grievance for 
the first time on appeal before this Court. Appellant 
should not be allowed to sit back and wait until the 
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Commission has acted upon its own pending applica¬ 
tion, and then when a grant of its application has re¬ 
moved its principal concern regarding appellant’s ap¬ 
plication, to then permit appellant to revise its theory 
regarding the possible effect of the grant of interven¬ 
er’s application on the appellant. To permit such a 
party to stand aside and speculate on the outcome if 
adversely affected and to come into this Court for re¬ 
lief would create an impossible situation. In no case 
will this Court decide any point or question that was 
not fairly presented for decision by the Court below. 
(See Rule 5, Par. 3, Rules of the TJ. S. Court of Ap¬ 
peals for the District of Columbia.) It is well settled 
that issues not expressly made by the pleadings and 
presented to the trial court will not be reviewed. (See 
II. W. Paine v. Mainstee Tanning Co., 279 F. 340; also, 
Coopman v. Citizens State Bank of Ontak, 85 F. (2d) 
799, denying rehearing and supplementing opinion 83 
F. (2d) 815, certiorari denied 57 S. Ct. 431, 300 U. S. 
655. See also Potts v. City of Utica, 86 F. (2d) 619.) 
Theory on which case is tried in lower court should be 
theory considered on appeal. Parrott Estate Co. v. 
McLaughlin, 89 F. (2d) 190. 

V. CONCLUSIONS. 

It is respectfully submitted that the appellant has 
no standing to invoke the jurisdiction of this Court, 
and this Court may not review the issue of economic 
aggrievement presented here for the first time. The 
other “Specifications of Error”, 1 to 9 inclusive, not 
raising any issues which would constitute the appellant 
a party aggrieved or adversely affected, it has no 
standing before this Court. 



10 


Wherefore, it is respectfully prayed that this Hon¬ 
orable Court: 

1. Dismiss this appeal for the reason that appellant 
does not qualify as a party aggrieved or adversely 
affected under Section 402(b) of the Communications 
Act of 1934, as amended; 

2. Grant leave to include parts of the record as ap¬ 
pendix in support of said motion; 

3. Grant argument on motion to dismiss to be held 
on December 13, 1940. 

Respectfully submitted, 

F. W. Meyer, 


By George 0. Sutton, 
1038 Natl. Press Bldg., 
Washington, D. C. 

November 30,1940. 


[Explanatory note: Appendix A and B referred to herein were ap¬ 
pellant’s petition to intervene before Commission and Motion for Re¬ 
hearing which appear on pp. 2 and 22-27 repectively of appendix of 
appellee’s brief and therefore are omitted here as part of the Motion 
to Dismiss.] 













